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B. SBC is not Providing Access to Operational Support Systems that Meets its
Interconnection Obligation Under the Act

Central to the success of an access or interconnection arrangement are Operational
Support Systems ("OSS") sufficient to allow CLECs to order, monitor, and use unbundled
elements in a timely and reliable manner. If CLECs do not receive OSS access equivalent to
that which the ILEC provides itself, "competing carriers would operate at a significant
disadvantage with respect to the incumbent."* Competitors would not be able to provision
services that are truly competitive with those offered by the ILEC, and consumers would be
denied the benefits of a competitive market. Accordingly, the Commission should consider
nondiscriminatory access to OSS not only as a separate unbundled element under its rules,*
but also as a prerequisite to other checklist items, such as unbundled switching and resale.

SBC’s OSS systems are not commercially available at this time. Many of its
electronic ordering and provisioning systems, most notably its EASE and EDI Gateway
systems, are designed only for resold services.® They do not support ordering,
provisioning or status for unbundled network elements, such as local switching or unbundled

loops. Moreover, EASE excludes larger business customers.®® These systems also are not

31 Interconnection Order, | 518.

2 Id. at §516.

* Ham Aff. 19 28, 30-31.

** Id. 128 (EASE is limited to business customers with fewer than 30 lines).
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available for the resale of lines provided to privately owned pay telephones, even though
SBC’s own personnel have electronic access to ordering for these customers.*

Most of the OSS functions SBC describes are systems which currently are being
developed or tested. For example, an EDI pathway to OSS is required to meet the FCC’s
OSS standards, yet EDI is only at the testing stage, with SBC expected to be ready to test the
system with a CLEC "sometime in the April 1997 time frame."*® Other aspects of SBC’s
planned OSS systems may not initially be deployed until July 1997.5 Clearly SBC’s
systems are new and at this point unproven. They cannot be the basis for a Commission
finding that SBC has "fully implemented" access to this network element.

A brief comparison will illustrate why SBC’s OSS cannot be relied upon at this stage
of its deployment. SBC describes the OSS it plans (or hopes) to implement, but admits that
"no CLECs are using, on a ’live’ basis, any of the electronic interfaces SWBT makes
available for pre-ordering, ordering/provisioning, maintenance/repair, and billing."*® In the
local service market, OSS is a potentiality, not a reality. By contrast, the primary
interexchange carrier ("PIC") process in the interLATA market is mature and validated by 13
years of use. InterLATA carriers, including SBLD if it receives the authority it requests,

can submit change orders quickly, cheaply, and reliably through well-tested automated and

%5 This issue is discussed more fully in the comments of U.S. Long Distance, Inc.,
which also are being filed today.

6 Ham Aff. §29.

7 Report and Recommendations of the Administrative Law Judge at 36 (Cause No.
PUD970000064 Okl. Corp. Comm., April 21, 1997).

% Ham Aff. { 45.
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manual processes. The capacity of these systems is beyond question; they have been used to
switch more than 30 million customers annually.® Given the ease with which SBC could
process orders to acquire interLATA customers, it is critical that competing carriers have the

ability to process orders for local exchange customers on a par with SBC’s own local

exchange operations.

V. EVEN IF SBC’S APPLICATION WERE NOT OTHERWISE

DEFECTIVE, THE COMMISSION SHOULD DENY THE SBC

APPLICATION AS CONTRARY TO THE PUBLIC INTEREST,

CONVENIENCE AND NECESSITY

As demonstrated above, SBC’s application fails to meet the requirements of Section
271(c)(1) and the competitive checklist. Accordingly, the application should be denied under
the criteria of Section 271(d)(3) even before the Commission reaches the issue of the public
interest. Nevertheless, grant of SBC’s application is not in the public interest.

The express terms of Section 271(d)(3) establish three separate criteria for approval of
a Section 271 application: the Commission must conclude (i) the application meets Section
271(c)(1) and the competitive checklist; (ii) the BOC will comply with the competitive

safeguard provisions of Section 272; and (iii) grant of the requested authority "is consistent

with the public interest, convenience, and necessity."® The structure of the statute

% Motion of AT&T to be Reclassified as a Non-Dominant Carrier, 11 FCC Red 3271, at
9 53 (1995). (AT&T Non-Dominance Order).

@ See 47 U.S.C. § 271(d)(3). In construing the meaning of a regulatory agency’s
governing statute, the courts first look to the text of the statute itself. Sutherland, Stat.

Const., § 27.03 (5th Ed.); American Civil Liberties Union v. FCC, 823 F.2d 1554 (D.C.
Cir. 1987).
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confirms that the public interest inquiry is separate and distinct from the Commission’s other
inquiries, and the Commission must make this judgment even if the other criteria are
satisfied.

The public interest standard necessarily is open-ended and inexact. Public interest
review was intended to allow the Commission to consider the analysis of the DOJ (which is
not confined to evaluating checklist compliance) and to apply its traditional expertise in
promoting the widespread availability of high-quality telecommunications services.

Approval of SBC’s application is not in the public interest for two reasons. First, the
competitive risks to the pace and scope of local exchange and exchange access competition
significantly outweigh the meager benefits that entry by SBC can provide in the already
competitive interLATA market. In assessing these risks, the Commission must be mindful
that the prospect of Section 271 authority is the only incentive SBC and the other BOCs have
to open their networks to competition. Second, BOC interLATA entry is not in the public
interest when the BOC continues to receive grossly inflated access charges and benefits from
discriminatory subsidies for universal service. The Commission is in the final stages of
examining reforms to access charges and universal service, and it should not permit
interLATA entry at least until it access is brought to cost and the Commission implements

the competitively-neutral universal service mechanisms mandated by Section 254 of the Act.
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A. Section 271(d)(3) Incorporates the FCC’s Traditional Powers
to Regulate in the Public Interest

SBC concedes that the Commission’s Section 271 review must go beyond the rote
analysis of a checklist.® However, contrary to SBC’s attempt to confine the Commission’s
discretion in this area,* the Commission’s authority is quite broad.

The public interest standard of Section 271(d)(3) in fact is the same standard the
Commission traditionally employs in exercising its authority under the Communications Act.
Congress chose to require the FCC to find that the authorization will be "consistent with the
public interest, convenience and necessity" -- the very same words used elsewhere in the
Communications Act to grant the FCC broad powers to exercise its expertise and discretion
in regulating the communications industry.® Congress’ choice of words strongly suggests
that it intended the Commission’s review to be as broad as the Commission’s application of
the public interest standard in other contexts.* Thus, the Commission’s public interest
inquiry is guided not only by its authority under Section 214 of the Act (as SBC concedes)®

but also by years of precedent addressing the Commission’s authority elsewhere in the

Communications Act.

1 SBC Brief at 52 (public interest is the "final element of the Commission’s Section 271
analysis").

52 Id. at 52-56.

% Compare 47 U.S.C. § 271(d)(3) with 47 U.S.C. §§ 201 (carrier rates and charges);
214 (common carrier authorizations); 302 (radio interference); 303 (frequency licensing and
assignment); 706 (advanced telecommunications services).

64 Sutherland, Stat. Const. § 27.03.

65 SBC Brief at 53.
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Courts have made clear that the "public interest" standard is expansive, eluding any
pre-set formula and giving the agency broad latitude to take into account competitive and
other considerations.®® The grant of authority to regulate in the public interest confers
"broad . . . not niggardly" powers upon the Commission.”” When making these public
interest judgments, "the Commission is exercising both its congressionally-delegated power
and its expertise."® Accordingly, its judgments as to where the public interest lies enjoy
substantial deference.® Indeed, the D.C. Circuit recently reaffirmed the Commission’s
authority under its public interest powers to take antitrust concerns into account in
considering whether and on what terms to allow a monopoly carrier to enter into a
competitive market.”™

A broad construction of the public interest standard in Section 271 also is required to
fulfill the Department of Justice’s consultative role in the approval process. The Commission
is obligated to "give substantial weight" to DOJ’s recommendation on an application. Yet,
the statute does not limit DOJ’s analysis to the checklist items and instead allows it broad
discretion to consider "any standard the Attorney General considers appropriate.”" As the

President emphasized in his statement signing the Act,

8 See FCC v. WNCN Listeners Guild, 450 U.S. 582 (1981); United States v. FCC, 652
F.2d 72, 81-82 (D.C. Cir. 1980).

7 Nat’l Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943).

58 Syracuse Peace Council v. FCC, 867 F.2d 654, 658 (D.C. Cir. 1989) cert. denied,
493 U.S. 1019 (1990).

% California Ass’n of the Physically Handicapped v. FCC, 840 F.2d 88, 94 (D.C. Cir.
1988); see also Syracuse Peace Council, 867 F.2d at 658.

0 See Atlantic Tele-Network, Inc. v. FCC, 59 F.3d 1384, 1389-90 (D.C. Cir. 1995).
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. in deciding whether to grant the application of a regional Bell company
to offer long distance service, the FCC must accord "substantial weight" to the
views of the Attorney General. This special legal standard, which I consider
essential, ensures that the FCC and the courts will give full weight to the
special competition expertise of the Justice Department’s Antitrust Division --
especially its expertise in making predictive judgments about the effect that
entry by a Bell company into long distance may have on competition in local
and long distance markets.”

The Commission could not fulfill this obligation if its public interest analysis were confined
as SBC suggests. The public interest standard is the proper criteria of Section 271(d)(3)
through which the Commission can weigh DOJ’s analysis. Congress surely intended the
Commission’s discretion under the public interest to be robust enough to consider the types
of issues the DOJ might raise in its analysis.

Finally, there is no merit to SBC’s claim that the Commission is prohibited from
considering the state of local competition in its public interest analysis.”> Whether or not
SBC’s local markets are open to competition -- and whether SBC’s integration of local and
interLATA services presents risks to competition in local markets -- are traditional and valid
inquiries under the "public interest, convenience and necessity" standard.” SBC is
attempting to do here precisely what the Senate considered -- and rejected -- in its
deliberations on the provision that ultimately became Section 271(d)(3). Raising the same
arguments SBC is raising here, Senator McCain proposed an amendment to the bill which

would have deleted the public interest test and relied solely upon satisfaction of the checklist

71 Statement by President William J. Clinton upon signing S.652, 1996 U.S. Code
Cong. & Admin. News 228-1 (Feb. 8, 1996).

72 SBC Brief at 55-56.

3 See Atlantic Tele-Network, Inc. v. FCC, 59 F.3d 1384, 1389-90 (D.C. Cir. 1995)
(FCC may consider antitrust concerns under the public interest analysis).
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and separate affiliate requirements as prerequisites to BOC interLATA entry. The Senate
rejected that amendment.” Thus, the Commission can and should look to the "public
interest” in its analysis, and may properly consider any factor that bears upon the public

interest, particularly the effect grant of the application might have on the state of competition

in local services.

B. Grant of SBC’s Application is not in the Public Interest Because the Risk
of Harm to the Development of Local Exchange and Exchange Access

Competition Outweighs the Meager Benefits to Competition in InterLATA
Services

In evaluating whether grant of the application is consistent with the public interest, the
Commission must carefully weigh the alleged competitive benefits of SBC’s entry into the
interLATA market against the anticompetitive risks posed by such entry. SBC’s entry into
the interLATA market would produce only marginal benefits because that market is already
competitive. By contrast, there has been little opportunity for competition to develop in the
local exchange and exchange access markets and SBC still has the incentive and ability to
exercise its monopoly power. Because the risks of harm to the pace and scope of local
competition far outweigh the meager competitive benefits for the interLATA market, grant of
the SBC application would not be in the public interest under Section 271(d)(3).

The interLATA market already is highly competitive today. The addition of SBC as a
participant will produce only marginal increases in that competition, at best. The

Commission found that the interLATA market is "robustly competitive” in 1995 when it

7 141 Cong. Rec. S.7960-71 (daily ed. June 8, 1995).
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reclassified AT&T as a non-dominant carrier, specifically stating that "most major segments
of the interexchange market are subject to substantial competition today, and the vast
majority of interexchange services and transactions are subject to substantial competition. "
More recently, the Commission exercised its statutory forbearance authority for the first time
to detariff virtually all interLATA services.”® In that order, the FCC rejected as
"unsupported" arguments that "current levels of competition are inadequate to constrain
AT&T’s prices” and concluded that "market forces will generally ensure that rates, practices,
and classifications are just and reasonable."” As the interLATA marketplace is already
competitive, there will be little or no benefit from the additional entry of SBC (or any other
single market participant) into these markets.

In contrast, the risks posed by SBC’s entry into the interLATA market at this time are
great. SBC has monopoly power in the local exchange market.”® Facilities-based
competition in the local exchange marketplace has proven to be, and will continue to be, a
slow and uneven process under the interconnection provisions of Section 251(c) of the 1996
Act. Granting SBC Section 271 authority now will only further impede the development of

local competition. The prospect of interLATA authority under Section 271 is the only

5 AT&T Non-Dominance Order, § 26.

6 See Policy and Rules Concerning the Interstate, Interexchange Marketplace;
Implementation of Section 254(g) of the Communications Act of 1934, as amended, CC
Docket No. 96-61, Second Report and Order FCC 96-424 (rel. Oct. 31, 1996).

T Id. 19 21-22.

78 SBC controls over 99 percent of the access lines in Oklahoma. This is monopoly
power by any conceivable antitrust definition.
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incentive for SBC and the other BOCs to open up their local monopoly networks to

competition. As Ameritech’s CEO, Richard Notebaert, observed,

[tlhe big difference between us and them [GTE] is they’re already in long
distance. What’s their incentive to cooperate?™

Approving the SBC application when the local market is not open to competition removes
SBC’s incentive to cooperate, threatening the achievement of the interconnection, unbundling
and resale provisions of Section 251 at a time when that incentive is needed the most. Now
is the time when the Commission can lay the groundwork to repeat the success it found by
nurturing competition in the interLATA market. Section 251 will go a long way toward
providing meaningful opportunities for providers of all sizes, affiliations and market entry
vehicles. However, the Commission must make sure that these changes are actually
implemented before it authorizes SBC or the other BOCs to enter the interLATA market.
Furthermore, premature entry by SBC before competition develops in the local
exchange and exchange access markets will give SBC an anticompetitive advantage over
competitors. If, as expected, a significant percentage of local exchange customers prefer
"one-stop shopping" for local and long distance service, interLATA entry by SBC at this
time will cede the "one-stop shopping” market to SBC. Because the interLATA market
already is mature and robustly competitive, SBC may draw upon established wholesale and

retail mechanisms to quickly and easily provide service to prospective long distance

" "Holding the Line on Phone Rivalry, GTE Keeps Potential Competitors, Regulators’
Price Guidelines at Bay," Washington Post, October 23, 1996, at C12.
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customers.® Its competitors do not have an equivalent opportunity to acquire customers in
the local market, however. No other carrier has the services, facilities and -support functions
in place to provide "one-stop shopping" for local and long distance service. Accordingly, the
Commission must consider, using traditional antitrust considerations as part of its Section 271
public interest review, whether premature entry by SBC into the long distance market will
enable it to exploit its unfair competitive advantage as the sole carrier able to provide "one-
stop shopping."

Another competitive risk of prematurely approving the SBC application is that if
approval is granted when SBC has only partially opened its network, the Commission
threatens the development of competition in areas that have not been opened. For example,
too much reliance on whether SBC has opened its network to the CLEC seeking only
unbundled loops will threaten to "lock in" only this form of local entry while precluding
development of the platform approach to unbundled network elements. The Brooks Fiber
model focus on only one possible aspect of competitive entry -- namely, use of high capacity
fiber rings to serve high-density urban areas in connection with SBC’s local loop facilities.
Approval of the SBC application based solely upon this method would not give other carriers
the flexibility to select other models to enter the market. This would stifle the growth of

competition, "freeze out" large classes of potential competitors, and deny consumers the

¥ For example, in less than a year, GTE claims to have signed up over 1 million
interLATA customers. Communications Daily, December 3, 1996, at 1; Wall Street Journal,
March 5, 1997, at B3. Switches in these volumes are available only because the interLATA
market has developed, through over a dozen years of competition, automated processes for

the ordering, billing, and maintenance of interLATA service. Similar processes are not yet
available in the local market.
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benefits of full competition in local exchange and exchange access services. Until new
entrants have a variety of workable options for entering these markets, grant of Section 271
authority to SBC presents the risk of inhibiting the development of diverse competitive local
networks and restricting local competition to an oligopoly composed of SBC and those
capable of replicating the Brooks Fiber model of local services. The public interest is not
furthered by local exchange and exchange access competition which is limited to specific
markets or classes of competitors. The Commission, therefore, should deny the SBC

application.

C. Grant of the SBC Application Is Not in the Public Interest While SBC Still

Receives Inflated Access Charges and Discriminatory Universal Service
Subsidies

The Commission has concluded that current access charge rates and rate structure are
excessive and inefficient.® The Commission has expressed concern that the current Part
69 access charge rules compel an ILEC to impose charges for access service in a manner
which does not reflect the way in which it incurs costs for providing the service.®? In

particular, the Commission noted that costs for local switching are not recovered in the

8 Access Charge Reform, CC Docket No. 96-262, Price Cap Performance Review for
Local Exchange Carriers, CC Docket No. 94-1, Transport Rate Structure and Pricing, CC
Docket No. 91-213, Usage of the Public Switched Network by Information Service and
Internet Access Providers, CC Docket No. 96-263, Notice of Proposed Rulemaking, Third

Report and Order, and Notice of Inquiry, FCC 96-488 (rel. Dec. 24, 1996)("Access Charge
Reform NPRM").

8 Access Charge Reform NPRM, § 71-72.
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proper manner.* The Commission also acknowledged that current access charge rates are
inflated, and proposed several alternatives for bringing such charges down to cost.*

At the same time, Congress mandated that the existing system of explicit and implicit
subsidies in the name of "universal service" be reformed to collect and distribute universal
seutral manner.* The FCC is considering a 400+ page recommendation from the Federal-
State Joint Board on Universal Service identifying the areas of such subsidies and proposing
a competitively neutral support mechanism.* In the meantime, SBC and other ILECs
continue to receive the subsidies that Congress and the Joint Board concluded must end.

Grant of the SBC application is not consistent with the public interest as long as these
conditions continue to exist. Inflated access charges allow SBC to place its competitors in a
classic "cost-price” squeeze while not harming its long distance affiliate SBLD. Even if SBC
imputes these access charges to SBLD (which it must), SBLD could price its services at little
or no markup over access and still return a healthy profit to the combined SWBT/SBLD
enterprise because access charges are well above SBC’s costs. SBLD’s competitors, on the
other hand, could not profitably provide service at rates matching SBLD’s. As a result,
entry by SBC in the interLATA market at a time while it continues to collect inflated access

charges is not consistent with the public interest. The Commission may not approve the SBC

8 Id.
% Id. 11 140-240.
8 47 U.S.C. § 254.

% Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended
Decision, FCC 96-3 (rel. Nov. 8, 1996).
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application at least until it has reformed SBC’s access charge rates and rate structure to
collect cost-based charges for its access services.

Similarly, SBC enjoys an unfair advantage over potential local service competitors as
a result of the existing system of universal service subsidies. These subsidies are structured
to benefit only SBC, primarily at the expense of the entities that hope to compete with it.
Moreover, current universal service subsidies are not narrowly targeted, presenting SBC with
significant opportunities to shift these payments to subsidize its services subject to
competition while maintaining above-cost rates for services not subject to competition.
Unless and until the existing system of universal service subsidies are replaced and explicit,

competitively neutral mechanisms are implemented, SBC’s entry will not be consistent with

the public interest.

CONCLUSION
For the foregoing reasons, SBC’s application for authority to provide in-region
interLATA services in Oklahoma is premature. SBC has not opened its network in
compliance with the Act, and as a result competitors are being denied the flexibility to enter

the local exchange and exchange access markets using the models envisioned by Congress.
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In addition, grant of SBC’s application would not be consistent with the public interest at this

time. Accordingly, the Commission should deny the SBC application.
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